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A Study on Applicability to the Territorial Dispute
over Dokdo through the Arbitration Tribunal Case in

the United Nations Convention on the Law of the Sea

-Focused on the Chagos Archipelago Case-

Kim, Im-hyang

Department of Maritime Law and Policy

Graduate School of Korea Maritime and Ocean University

Abstract

To become a jurisdiction object of the arbitration tribunal in
connection with territorial dispute, relevant states shall have a proper
consideration(due regard) for other states advance and exercise their
rights subsequently. This paper from the perspective of the minority
opinion in the arbitration court pursuant to the article 2 paragraph 3
of UNCLOS studies the possibility to exercise jurisdiction on the basis of
the legislative history around the ILC draft of the Commission based on
this provision.

Award of the Court of Arbitration on the Chagos archipelago

between Mauritius and the United Kingdom suggests the possibility of

— 1l —



raising relating to territorial sovereignty lawsuit. With Interpreting and
applying of the Article 288 provisions of UNCLOS as a legal source,
Mauritius argues that the United Kingdom installed a Marine Protected
Area (MPA) would have questioned the authority of the qualifications of
the coastal State in regard of the meaning of the coastal State and the
issue of sovereignty. On the contrary, the United Kingdom argues that
should be raised about on the other side, such as the MPA, as well as
territorial sovereignty of the Chagos Islands. This proves that there is
more emphasis of the territorial sovereignty than the MPA settings.

Until now, majority opinion of the tribunal rejected the claims for
these territorial sovereignty issues. But there is minority opinion that
UNCLOS Article 2, paragraph 3 should be applied directly to the
territorial sovereignty issue, there is also rather need to scrutinize the
minority opinion. Therefore, in the maritime policy making including
issues such as Dokdo with Japan, our researchers and authorities will
have to try to take the opportunity and to do a thorough research in
this regard. It will also have to pay attention to trends in the
International Maritime Law Association as well as in the Japanese
academic community.

If Dokdo issue to be sued in the International Court of Arbitration,

‘Kim & Ohira Memorandum’ that was filled out for the so-called
Dokdo issue, prior to the basic treaty between Korea and Japan in 1965,
is likely to be submitted as evidence to be judged by the Court of
Arbitration that is quoted in the form of undertakings between
institutions. 1 think It should be noted these possibilities and be

researched.
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th29) ofol] tal] M Wjzb2 wbisielar, 1 tigtow w2 R o
FAI o % o] BAEE HAM AdAddE Atelont RyMx
TES EYME Ul olE AFslEs TR0
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Seewoosagur Ramgoolam¥} 2] %l %]

G Al Anthony GreenwoodES X3 AXNAEXEL AFasvtEo Ea9)

6) /bid., para. 61.
7) Ibid., paras. 63-68.
28) Ibid., paras. 69-70.
9) /bid., para. 71.
0) /bid., para. 72.
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ofe] tigk HAe] wE HAs AEsow 3D o] 3]oJ(o]sF “Lancaster
House Meeting”)+= 19651 9¥ 23¥4 239 ZF&HAT}. Seewoosagur
Ramgoolam¥ =& =25 Fgsted dFRHo=m A hoeigla, 1 9
o AMFo R Fwd M gF ke o, xfars fEjo] gk 1A, olF
WA= A o] 2 EAY. FA A+ Lancaster House Meeting 7]
=9 A228 A(i)ZoNA AGi)=E 7FAE “Lancaster House Undertaking
$"320 2 Astelr}.33)

1965 AFuAdterl ®eleh Fgdo] 1 dele oF 1,360 e FHlo] AF
stal gRivh 1966 124 30¢d, d=3 v=2 WelE 5402 &= BIOT
o ARl g AAHS AZAs=d, oA A uEAo] wEW mm
@=ell 5,000,000 =2] WAt ek g Re] Hlg-S WA kil gij4le]
AN AT EE FAO R ARESZ| R sk W&o v @ ofo|qlth. o] whet
19685 1973 Alo] F=2 aAtalaat=o FHIES A o]
1971d 44 16 BIOT #€2 “s]7ht o] W@ o] Al #4
Abgrel ofy®d 1 FEC EYJstALE ZAFek AL, HFE G U AL 8

A+ o] @ (Immigration Ordinance, 1971)& &XAFH . W3k 2parx
TRl oo w2 mAd] tiste] 19641 1€ Zol w=z 7 =osigle

Lancaster House Undertakings®l]l &3] EX| Aol A 2AH HASHLL

2

31) /bid., para. 73.

32) Lancaster House Undertakings®] LH 2 o2t gt
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(viii) AALAT RS 1 QoA BET HE2 QT oS WA A Bl FRo] A4y
33) Award, paras. 74-77.
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36) /bid., paras. 101-102.

34) /bid., paras. 88-90.
37) Ibid., para. 103.

35) /bid., para. 100.
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20099 19 149 Aarsateo] w3t G R 2o ddol A, G
o] #Aol #al CLCSell AEE AFshe Aole Balo] floy, on] HFr A
Zoll glo] R 29t 3 FEAES] The e d8 dvkar st o
28 =9 gL RMavt FAEA A& A A3zl I AR
2o BEd Ao ok 20099 5¢ 6Y EEM s CLCSol| AFarsd
= HEE A5l B3 du] RS AEsYa, gL olo] s Wi

34 olth ol % % UEls B AR A4S 98 55 Fulo] ok
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=
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=
)
odh
ol

¥ TS Adstds Aged dis) BEESHeH], o] BEs
= SRS ol % G Ry ie 47t Aarsd o
Tl on, MPA Aol #ate] Fxtdlo]l 24 Jo& Mkl 20094
1149 109, 9= MPA ARl #g s/id el S /A, o] F F=e]
%} Navinchandra Ramgoolam¥ Rt. Hon. Gordon Brown< <1
3] (the Commonwealth Heads of Government Meeting, ©]3} “CHOGM”)
= AYetaitt. CHOGMolA MPAol #sfe] Fe]dte] =9ost=H &35t
U, 2 ol disiAs &7t o] FoAAl fskth. BElq s AFalsat o
ek Bz GESFHI MPAC 8] dojE Ake vhi, f=2 d9 W
ol EEjMs EFHA E3H = Ae widiedith Ui o= 201049 34
SUTMA] bl A A& E ATHAO

20109 4€¢ 1¢, BIOT #5342 MPA Ao #3k 20100 239 Al
E siint. o] Eaigo] FRE7| Mol F= o FAAVE EelMs A

A Atz o] W&S TR R 2s MPAS A4 dis) &

O

Lo
=
2
o

38) /bid., paras. 108-111.
39) /bid., para. 126.
40) /bid., paras. 127-148.
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2010 69 3Y M2 FALS ot 2 F A MPAXA A tisle] o] 2]
2 A718k ) kAN 20109 9€ 1Y, BIOT A TS ¢ F-Ad MPAS A
g3} o ibel ] HaAME A EsFTHAD

A2d FAfFHE R A AA=

A1AAA At e Aol dist AREBAE ohFEAEE, A2do =
of Abdel gk ek Bl HAS vFr]ol oA UNCLOSH Al 2 A =l
sl A Rz sho

UNCLOS’ #A# 24 2+ ILCY

pos)

Mazekso] 94740

1l —

] qoz FAH =34
He msE A AR o B AR AR LI FATI R BF

g dlolgtal Aol FoHe A7) AT Bidor A=zl Al

EE A4 24 FEE syl obd Wby Aol elate] s
Axolok gt Q142 Immanuel Kant®] @73 3HE, 542 F(NH )42,

SAAEE AAM FHE ] ki, =AY AAN A AFEe V)

)

41) Ibid., paras. 149-157.

42) Az -82]¢ 74, mhjgolztie gith. AR Hdsto] ARY AP S
Bk = FAlolty. A A (ERRE) AZsiA AA3e] Hdlo] FPstH HAYF7t
dgstetal siA 5858 712 Kellogg vs Briand @702 AP = & YHol=z ojret
AAolate M Byolets Told BUAMCRARS) 5 F014 K o2ty mdstL 9
o, BAxCk] oigh Y82, dIA, "AMS 5 TVreo] kel oAy, THERAY
AT A10E A22(2003), 47% FXE.

O o
He Jexoe
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Aoz WolEeAx k. F BE A FAES 15 9 BE 24S
A

WA Al A A3RA AP 7| el o3k A A
Atk oujelA g dd 249 sdS A W= APHA HAE vt
H3lths Aol Aasty wlgbx o] Al A13a sdH 3| ele] Fod AR

HQth4d 1 A3} 1982 UNCLOS7F A A% %13 53] UNCLOS A|15%

T Aol #e FARAY] HALHE s s 49 ol AL FAFAG

BE BAS gAAGA A2x 388 g0 uel Hsh Stk 9
sto] s Aslodof slal, o] & 95t A A|22% 18 AAE ctol] o3t 3
oo = ok A299% 138 “A297%9 uwzk

m,
o
X
-4
=
+
lﬂ‘
=
ol
B
%2,
o

43) AR5, TSRS AR ol wet A7, FAtthetwrieh 2ARee=2(1990), 94-105%.
44) $9%, "URAY HIA iAo wIt A4, =SSt OErY AAFEEe=2(2002),
68%.

45) United Nations Convention on the Law of the Sea(adopted 10 December 1982,
entered into force 19 November 1994) 1833 UNTS 3(UNCLOS), UNCLOS Part 15
Settlement of Disputes.

46) RAWY A2E 3PL "WE PUTL 159 ALY Ar|Palel ok Ieln Yolg
E187 5l7l ofushs WA o2 Wk £l o5t} SiARICE 1 A5k R Qick. Charter of
the United Nations(1945) art. 2.

47) AT AIR3R 132 “oljmst ¥R = 19 AlLo] IFAEEet Mde fAlE HEIEA T
27 e ALY AR L 289 AR A A, AL B0 27, SR, AREA 6]
2, AdA 718 B AG9A d@49 o8 £ QAT Adsts o2 HahA LT 9%t o)
AL ottt "1 {Asta 9dtth. Charter of the United Nations, Chapter 6(Pacific
settlement of disputes), art. 33.
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213 UNCLOSAS] EAAA == Eo] H3tA J=eto] o3| 3f
Stal GARTZEe] o] 2 O o]Ate] AAE wiAlEA] e gt HeH

ok 3 24 slde] Balel TY Yt AFL WY F dE LurEA
o]
-1

o] Relalr= dolg]o] 9ivbd 13k dAx}r} UNCLOSAS] A&z Aol
S5 ey B4 AT Eo] A AS e Aol 3t RslA

A Bk,

UNCLOS# ¥Asl48ats 24 gA el 4549 #4304, & 2
Az 2ke) ghelol o3 WHlg A3 B RN APHo R FEE - 2o
o, A3Ael o% RARAYNS A 2ABAE FARAE FRE 5 9

.

48) UNCLOS art. 280(settlement of disputes by any peaceful means chosen by the
parties).
9) Ibid., art. 283(Obligation to exchange views).
50) /bid., art. 281(Procedure where no settlement has been reached by the parties).
1) /bid., art. 282(Obligation under general, regional or bilateral agreements).
2) Ibid., Part 15, Section 2. Compulsory Procedures Entailing Binding Decisions.
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Soll #3 £ AN T ASAe] AHdel o7t 2]l AN E o R £
A2} (Conciliation) & At Yl 2L ZAExte] HLA S A3

of wet SFHTgRAIG o #F BAd JdoMe AAAH F=AH(a
compulsory conciliation) 2% s1Aag 4+ glomZ UNCLOSAH9 A)3x4
TANAAAEM = 7Y g WAolgtal & 4 QlThS3)

AL A GAmEe] dogommd AxrE JAET. EAGATEO
ol Hxfol] mE FAS A Aujetd FAIAT IS gE GAFT A
UNCLOS #l284%2F AI5F-EA ol vety e =4ddatdl 35 AS 8%
g g o, B dAb=e] olE ¢
3= BAGAImEo] g sk &= &

YPATe 2499 BrERY 299 24992 AYsH 19 AT

AL -2 HE A3 A Aol A3k o)rF dufjst= Aol UN

o ARGl ol5e AU = ALk A5REA] A2z 249l Uol
2 4 e Adadon TANHEN DAAYL T4k o W

) AT, TE=at ko] 2AIML (AR 24E WAL 2000), 894%,
) UNCLOS, art. 284(Conciliation); UNCLOS, Annex V, art. 1.
55) Ibid., Annex V, art. 2.
) /bid., art. 3.

) BHEA JAZ = FATIFe] #AlolA =71 oimo] st vjdlugef(the Vienna
Convention on the Representation of States in Their Relations with International
Organization of a Universal Character)?] A|85% A%,
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2 19699 xopel gk vy o FEAo g 2 AR A
&th59 vk 1969 Bl ¢

(qualified jurists)'® T4 oA HAdEe= =G A3lolA HAAst=S f
At Jrks "elA vEZoh 1982y UNCLOSA ZxAHolu 19694
Vienna@ oFdo] 2ol SlojAtt oj= Afollm= A A5 o] AEolv A
EEEE HalE GARRLE FEEkA] oy $het60)

=
=)

e

m. 24 24242t

1. A-d =k

UNCLOS®] s} 8o wgk Aol A xS0l At oyt
2dzate] ofsto] sjAH A et F FoF AlISF A2He] ‘E5Y = 2
Ao U AP E 480A dok

UNCLOS A287% 132 “§Foke) A= M -HE 7Y A e 1 9
T ooj w=A] Fokel sy B Aol wud FAe A flete] tha 47HA
AP A dabE stub, e L olds AEEE Muer MdAdde Al At

Aoz Al Bl A EAMAS T AAEAE Adgst=d dAd A
S Foletar o 47FA] AbE A datell= AA, Al6FEA N 2 AG = Alls)
HAFLATLOS), =4, FAAFAFAACT, A, A7FEHA 0 A% FA)

g

A, WA, ASFEAe) AT SRF AT Atk AGTEL 99 ¢
o] o5 % e Musiol S o Mol flow FAARLE A

58) Ibid., art. 7-8.

59) Vienna Convention on the Law of Treaties, 1969 Annex, Text in AJ//L, Vol. 63(1969),
p.875.

60) dj7g, ”

SABPUERY AN AA RS T AT, GRSNIThstarierY HApelel e
(2011), 68%.

R o
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B oA 3 AE wAAbEe dds geker Aol
H7hE AR AR AP e el oS ZEA I sk ol
ek w7hselA 25 A & gl A3l <3 S A 27
= ostehe Al HldAd el wielth. mEb UNCLOS+

7}
Asiddas Aud o = AHrE Pt E, BAsddA Sl sy
.‘I

ot
-
=
ofo
ot
-
o
Ho
I
L)
E
o
Ho
3
s
rot
>
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¥0
)
)
e
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of¥
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e
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61) /bid., art. 287.

62) Thomas A. Mensah, “The Role of Peaceful Dispute Settlement in Contemporary
Ocean Policy and Law”, in Davor Vidas and Willy Ostreng(ed.), Order for the Oceans
at the Tum of the Century, Kluwer Law International(1999), p.84. UNCLOS A]|287%0
e A715e) RYARAL MEe Az uje Oy dgao Btse RRNEEAS
0]2] Folls2 Ao RE3 A offsl M sHA] ghton, of23lE|L}, #rof, 5, 112
A, QU "ARYof, 23to] 52 IAIIYHAHAS, D] oo, dete, =d, o A
9l 5 ZAAIHAHAS AEisHSITH R. R. Churchill and A. V. Lowe, The Law of the
Sea, 3™ edition, Manchester University Press(1999), p.458.

63) UNCLOS, art. 280. art. 287(1)(c), art. 287(3).

_2’|_



)
&

==

—_

ol 7t

A 9]

KR
| N

5}

£ 4

5

o

il
-
,mo
)
B

=

HAFGEE G0l #ek A

AL of 1 5

fo 1
2 W gagelAq Hae)

45

3
pul

Sof ek A A %

=
y O

3

)
o
=

S

st A

)

Aol A= )

A=de]
=

b AL

Ags

Fo A|3=2] A

=15
=
3

2ol

ol

i)

=

Jol &7
7 8l
o7 HER

Al o

d

w3

1o, gabEe] A A

S

-
T

of e g
EREE

74

S [e)
A xE A

2
t}.66)

z‘-ﬂ—_q] oﬂ o]

Eis

rgoll &

]

o

o
)
=
Nfo

o
Nfo

?}

Els

X
=

,mo

A A]

Abrol A A Aol A A (k)

=
=

AT w77 A4S R A

-
T

PG wE

S

Hol— %

3

sho]of FT}.67 o

BERE

Al

B

fvzel

X
B

B

Joll ohg

=4

&7l el Aeart

Fi2

i

Eis

aFof of

A A]

=
=

M 2ot

o BARAES T4

—~ o~ o~ —~ —

64
65
66
67

UNCLOS, Annex VI, art. 1.

Ibid., art. 2.

Ibid., art. 3.

Ibid., art. 4.

/bid., art. 8-11.
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UNCLOS #288%% % ok #A287x0]4 Asta = Alwio 73t
A= A ). oo wEw Adss Fofol wet Ajdid FEE ARl
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A FHEste] o &7F QA ET oJgHd FACdE dRbH o R FAEA A
|HAR, 7beS e AAlsgY AEAbded tig FuA A 32 1 9
Aol ek BA = F 8o & (allowable catch), ©]& s #(harvesting
capacity), Tt =7}ol] )3t Jo&F S (allocation of surplus), A=< HE
Tl A Aot 20E A4S ARddd A BAS AAEA 357 9
e AA Fed. 28y QAo AAS REAYEAE Foto] At

A9 §A7k WA ABEA ohBHES wgT o FF W o|@stA of
=

Jatths F3olt @AcdTo] Hgolslut oI5y A2 Ao A
Ralgdthes Fgol AL, @Akl Jolite thE Frlde] YL AelF

2
ofo
o,
[
)
4
2,
o
i
(o]
o
ol
O

72) off =} SAYHAN BAlGH WRAstel PAPA S ARSI AL, OE Bhe 1
2AE A0 slyslof ain £AF A% k. el olejg MU ofoiE Held 2
b= @] ¢ttt R. R. Churchill and A. V. Lowe, The Law of the Sea, 3™ edition,
Manchester University Press(1999), pp.455-456.
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BIT AALFE HRl o MEREFITS BEE

A1d FANA

A7 e AABAE oz RyPMAE UNCLOS A75-%4 e
SAA G I e WES Seleta dAE

AA, G UNCLOS #l2%, A|55%, A|56%
Aokt (costal state)o] ofy 7] w&Eo] MPA T+ 7|E} sjdFdS A A
o] glt}. =4, RElA 2 UNCLOS #156% 13H(b)Gii) 2 A176% 8ol A
et det=rol AYE 7HAAL 7] "o, Fo2 Td5o2 MPA & 7]E
Hgrols A4 dgte] fith A, ReMEs dS563A91 93] (The

[e]
Commission on the Limits of the Continental Shelf, ©]3} “CLCS”)ol =}ar

kv

o

(

o

27l A% guARE AT ARS XA o, I o5 AXA
st = Qloh UlAl, d=r9] MPA 2732 UNCLOS #l2%, #155%, #1563, Al
637, A64x, A194=x, A300% 2 3ol AT A7xe AR A}
A ook <y = gl

ofo] w3l g= R o] 47k HFE 747 RhdrelEA] Algae]
g gzl o9& AVt on, REM o] 47k Aol FARAE Abol
UNCLOS Al283%0l 7+A4¥ ejrdumsto] gllon=m FA7F vkl F7apH A
ReM o] HTE V14E = s AF AT

ol

A2d TAARELS] AT

73) Ibid., para. 158.
74) Ibid., para. 159.
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A A Ao)RA T HIWHEHA Q&%= Aol The Mavrommatis
Palestine Concessions case®| Wet A=A AE 2] B2 (PCILY) 2] &4 o]t} 75
A7 AFAaE, SAo g T2 F AR (b W EE ARAe

=
Z B (a disagreement on a point of law or fact), W

<

DAe] F=(a conflict of legal views or of interests)o]2}al s}ttt BA
= ol gk FARAL ko] tigo] AjwdAo] weke] ®lgo] £

5 AAHom gglstofof st 12§k ‘A P Aol =T A
Tol Adae #EAS PAEHA "JHhT0 o] Aol Ag EEMAE
UNCLOS A|286x% 9 #2875 AZ 713 47MA5 FAA T A3t
R F=2 ol dis) oloE AlZ|skAAnt. ol GAbm FFe] EdA=
UNCLOS A15%-9] A dstde)l M= o2 sjAs wkgsta glenk, S
Adie 2 AEddd diste] v o] dsigit.

|t

o

ﬂl

I. 37 A1z

Bl AT Alse)A] g=re] UNCLOS A2z, #|55%, A56x 2
A76z0A A7 Ack=re] ofy7] wZol MPA = 7|t g
ddto] glokar FA8glth olggt el Fae] f&, 42 EgMs
Aol 2AS Joke 2l B3 BAe] obd AarsdEe] JEFH B3
]_

Zo]7] wxtell

o}
HAa7

)

1 Ao 3%

ZejM el A Alzel diete] GAlES A AFEAlA AT

75) P.C.IJ. Series A., No.2, p.7 and p.9.
76) 7&*—1?& “IAEl] vjFo] 2 AR oo 3l T EAfO] QT "TIA|HEE=F, AI56

H Al45(2011), p.113.

_26_



T = AR, aga JEFAEAC wa AstAd disle] ok 7xA
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ARES pHbehs A AR ol wetbA AldAe] B ot eE A4S
I gJth. d=& UNCLOS A|288% 18to] o) Aste] F4:8o] = AAE &

Whehs A AbE doke] aiAat Agell B ARdelwt Agdnka el
o E=3 w3 2% wet UNCLOS A15%5-o B3] AFe 4ol #ato]

Ak & Rz AT Alse w7k Al e gAR odd F
ARl AAHA ATEL g F AL Avze] ayste gloju, oA

& UNCLOS #1288% 1@<} 44l efrlolr gere sj4x} 489 A7t
obdeia F=gsigint. ol wiel s vl BE Wl A ¥

g
#lo] 943 A FIBAG HelHsE Ge T3} Lol

(i
A

nEhs A9 1A], wheF AokarollH MPAE AT A4S 254 HeAE
A4t add Aojgta FASATNT® RyMio] mEW oA
UNCLOS A288% 1% 7o) s} Agol o3 A= Adre ddds

d paAe AEH 97} ohlm, FoF A298%e) FAE Azl ofd
o1 A g ojof ki FeTET

Al UNCLOS #|293%:9} #dste] GATES @oF A203% 1 A

77) Award, para. 165.
78) Ibid., paras. 169-174.
79) Ibid., paras. 176-178.
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AH o2 op|H e TAle dokY s A&l gk Aol sjdetta 5
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gttt Adis o] FoF B gy FHsA R VI =AY A S A
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& ‘o] Yokt AFHA okYsl= 1 oYY AW AR 3
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