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A Study on the interpretation of Article 27 of
the Korean crimminal law
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Summary

Article 27 of the Korean crimminal code provides, under the title of Impossible Crime, that
even though the occurrence of a crime is impossible because of means adopted for the com-
mission of the crime or because of mistake of objects, the punishment Shall te imposed there
has been a resulting danger, but the punishment may be reduced or remitted. The notion of
Impossible Crime has been recognized theoretically Until the present Crimminal Law was:
enacted. It is, therefore, true that the principle of intepreting Article 27 is not established:
accordingly.

The concept of Impossible Crime is understood differently according to crimminal scholar,
It is thought that Impossible Crime is such a crime that has impossibility ot results naturally
because of no realizable constituting requisites (Tatbestand). To make clear its concept it is
necessary to compare with the concept of Criminal Attempts,

Crimminal Attempts is delict Which did not realize the Content of constituting requisites-
completely but has its realizability while Impossible Crime is such a delict that has no possib-
ility of realizing the content of constituting requisites at all and that the conduct is not so-
dangerous and so estimated no-crime that it is recognized non-punability.

In analysing the structure of Article 27, there are following theories: (1) to understand it
the Impossible crime(2) to recognize separate crime patterns, medium form of Crime Attempts:
and Impoossible Crime, and (3) to interprete Crime Attempts, The latter is majority Opinion-
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4n Korea, which it is agreed with.

Accordingly, it is apprehended that Article 27 is Provision of Crime Attempts—New Pattern
‘Crime Attemipts dlstmgtyshmg Crime Attempts of Arhcle 25 and that . “the’ 0ccurrenc of a
crims fsg 1mposs1b1e" fmeans theoretlcally ‘Crime Attempts that it is crlterlon “of dlstmgushmg
Crime Attempts of Article 25 and Crime Attempts of Article 27, “A resulting danger” Conn
otes Such an expression that it is grounded on the Standard of the dangerness distinguishing
Crime Attempts of Article27 and Impossible Crime,

To interprete Article 27, it is most important to ascertain What “the Occurrence of a crime
4s impossible” and “a’resulting danger” mean, namely the criterion of distinguishing Article
95, Article 27 and Impossible Crime respectively, many theories are divided; (1) Objective
-theory (2) the concrete dangerness theory (3) the abstract dangerness theory (4) the Subjective
.dangerness theory (5) the pure Subjective theory so on. In my opinion the special theory
needs To make clear “the occurrence of a crime is impossible” and the subjective dangerness
-theory is reasonable “a resulting dange ”.
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o] fERS Pko] FLEHDE KEREY Aol U7 fF BISE FBLA B Rl
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thMm dte] BT KBE PRE QAsH gu gt

WRECE 4 Kk 8287t “2 MY 8 KA AT o oAL FBH MEHH
T AT ERRBR(EBER S LEN BRES QYT FIERB(E26K) Y ME 2v. ety
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2. ®iTY FB =t HRY #RE Qstd £RY TaEo) Ry A

o] Efrell 3te] FEERBE $higle] FEM R4 TG 948 HEBL] 99
vl B251ke ERGRES EFR

b BT FB =& HE9 &R
MR REe] FUEY BRS BTY FB =t #HRY 48 Jes BEdd. dAn, 43 B
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3D F 1 F=
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B RS Jdou KB SEBRE THEtke] drtn ¥ 4 der® Mk H2ES FERZ
AFse, O A%E 789 IEW Sl FEN SRBRE TEERE gleonz FBK ER
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33) &8EF S TA %, THRL p 302
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3. kel & A

R2THRS] TREFKRVT Sl edwl HRBE) FuEsvias fEBB ] glolok ate o] Al i
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®| &= (Liszt), 3 (Hippel), =, HiE S & sa o] R THREHS AN HHETAA 7
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39) #3456, T¥3., p. 224,

40) Maurach, Deutsches Strafrecht, Allgemeiner Teil(3. Aufl. 1965), S. 431.
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1859. 1.6).
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(5}) #hi%HY KR (Theorie der abstrakten Gefahrlichkeit)

o] e wEkFd ¥ fRFRoFLE L o, #ldw) = (Wachenfeld), == (Frank) %ol ¢
el TRERC TREZ Q4T THK FHEL AR st —ikAY FECA BRELEY £R
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(&) FEH &EEER (Theorie der Subjektiven Gefdhrichkeit)
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Aeg vl ASolEe ThEL] HH RELY A= 23 kil glon TR At
281 EEM ARES T8% fBHedtar L. ¢ =td RELE 2T kit o
nE FRERe] Fvtx M4 sHAl =+

(v}) #3285 (Subjektive Theorie)

o] Fe AAF THEHEET KBHo A& Aer Fe (Buri), 413 v (Schroder), wh-s-2hs}
(Maurach), WA (Welzel), A 2wk(German), A 3o 9std LHEE EFstede BEE zde
= A7 dowl olmA LAY M MRHAJonE HREEEY FEMNQ £REY L€
KRt kKBLo2 BE Aotk ' thul o] THd] A= KIS (aberglaubisches Verbrec-
hen)ste TEEY 727t glom= |(Welzel), TJEHEo] =2 |(Maurach), [&Bki3l7] «)Fe] (Sch-

BiE, EEE, HEEB 25 5ol RH(LER [TA 3£3#L p 303, p40d L =2).

43) Wachenfeld, Lehrbuch, 1914, S. 179 ff: Frank, Strafgesetzbuch(18. Aufl. 1931) S. 85ff.

44) @S, T#H, ».168; BT, Mk, p 278 KU, JEHRL ». 241 BBES, [#HL p 344 K
B, FIEMHR(ES), R 124, p.231; KF, ¥HEEAK, B 294, p.270. B, FEXE, BN
104E, p. 190 ©} 3},

45) EusE, TR, p.240. .

46) Schonke-Schroder, Strafgesetzbuch, 14. Aufl, 1969, §43—1, 1} Maurach, Strafrecht, S.430.
Welzel, Das Deutsche Strafrecht, 14. Aufl, 1969, S. 192.
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roder) =& [FEe] Y& ol =2 |(Germann), FStHo S BEASA groa §o.0 zdx
of e WMEHM B FWRL AANE ZF2e 2iflo] dFe 2o] JuaA Fe BE
of et s 4] THEL HAA & THE T2 i BT HEY EREY £
Zeba FIRE g o),
D) &% B

BlEolA febzite] #Heel fIE5%d 29 S4¢ TEES A4 g Q435S 2EH Bl
ARH M FA dA ke EEN BslA] £AdE 49 3 gy

AN, 2 BTHE BEE ARY wEpld 9e AR s 2l A I
= HEA ST v A T 92 Bie] Mk Mok KBS Wl glo) FaLt
RBLY EFEETo2AY DS nestdoh. 2d6, BANE B276EE FEL RERE
of 3 EHET MERM] s EEkR TEERBY EFIERE] It ERBEY "HEkld
W3k FIETERES R zEe] YA gow oxiy).

olEldte] EHEE WRT vhol o] WRKZS FhEKBY ERIEME] H [BREBE WD
< FRA MARLE TEtel o] st uw FaEkBe FEMLY EHEE.] HE [k
Ml TEMERY Ritold FERE 33 Agstads Mk Horke) vk AAS 919 SRR
FIREtE] T BAE nAT o EEH ZRR BPsidn Lok 2wz o] e EEM 75
=9 st ZENY RRAES % e BEST HEY) KEe BHd JFA g QoH,
TREZ QAN Mgt —#Ae]l AAE 4 U Aol HEFESL A9 LT i
el et TREN BRRIY FES NAT 4 I KEDY FTHE Agg & gob

ol el A WL B o st FhEkBS FEMY TE 5EL 3438 st AU S EERPAIET
A EBQ AL FEEE gA o AT AL ofe] WHAL BEY —EAE BF 2 FA
€ el ok HEFRE BEEHES € CEBHS 48T o FEY M M AL
BT 3t Ao REH Q24,0

H. E®RE

THERZE BT (EE4 98t [HE B 2 BRE 4 o). o= #me EEkRY A
o] &M iﬁi@$ﬁa°liﬂ-, FIERZY Flo] BREM MEFHAA Kt FaEkBE A £EN K.
ZEHE W Aot 2z FAEESE 2 ko) mxkst 2902 FiE B34 o L ute
BEe 2 REARIS shA/MR 2 EREHRM Lkl Ak BEY Ao st 7 HEFS Bt
27} HA)A R oY FERRE CBY REFHEZ TS Q& M2k datd, 5

47) HILE, TH#HL, p. 240.

48) BIER, T#%1, p. 270.

49) PR, [#R), » 344.

50) ®%E. WEWEEE), 1950, p.95.

51) RHT#AL, p.266 2 1917. 9. 10 BXH= A&ES
52) BIEX, &%), p.274.
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12 1982% 471 MEEAS WEWRA HxE H17E
Fgko] BN BB FBAA AT AL wEES FAF BTT kN BRedn FAIP
FES %% BEAE R PFILERESE e A2d BRY £8, F THXBE Ad TH22
209 ehEidia € 4 a0

VI. WXl Rk H27HE

THes E ey RS Akl (Mangel am Tatbestand)o]e} & TRFA FEMCLZ EK MK
TEHFEY 847 AdHe] YL E TR, THEE 1A TuHd v ALoR RESNL
FEE % ASE TE AoE [FRY KU = BREAY Kitlelzdtax ¥t

olEl g IS ke D pl] B HES RECERAN FAHR] AR AR A
A RS AL, © Eitd] Bg HEY KEEAN A £4ES A EAoE REHA
HZEHS A, @ FH B XY KA BAH gt BR-E BATO gt #REH
& 1Ao2H BATRE & 49, © THRRE I HES XaR(AAA KFEEEAE obddl kK
sppela BEsd FAMY AL BES A$), © BEMFRA 2T FHE Rip(A A BAY
HEed AXL VAP HHFHA G A4S For FRY & Ak aRd, BES K@
OBREEEM S Tastd ok gk, LRl R EILEC Ad EANA FHAE BT A
8 FBE: PRASE BENT AT T ASE@AA WA dE A Aol BBIR)E ZF3EA,
o] ALAL FFHEEA Bioltiy BRET Xl BAZE FWHAE Hol KBRoI v FHLY
EAE 4AA g

281 HEY REERS BiEdA 3 o]Eoed, XBRE, FEL AR FAE M
. EY Kbkl B T A el HRAAA AT FHEHY KERE KRBT HAE o
o) 9 Y Eel H% TES Rk Aol FUH A FiELe] Aoke Ao, @ HHY Ki
o] glow HREMHEN AN R nE, KRBTV TR AL AXE ¢leo] LFENF A
Q= geoE AN, @ FES Kio] glod EFTHY Rkl o=l BRES REi
A 7 s A W Fol RBRY RIe AN EA AL dest 9o weky B Rigst
FEENRL o] BAF THo] E/HEdE ny AP, @ EES Kighe] el o 78 @kl
s es PR A9EA gEvde A0, @ HEY KiEEg QR0 —EeE B REYE
o] g=

a2V EE A BES R A 2odd FEEH WA FELLE e RS BES
=Y Kol e 2 AAE RAdH, TREA AdE BTSN 42 1 BREHY W
£¢ 943 EHRIA F Aolns 21 FEE kB A (2L FHLY A)old = o4 =i}

53) L, T#ERJ, . 243.

54) &4 S TAIE, p 305 BRZEEA, [#ER1, p.345.

55) /N, HITHIESEMRGRR), WM 304, p. 192 ol 3}

'56) EIEStE, T#R%), p.260; FSRFh, T#E1, p. 216 EWETEEERES, BR, » 114
57) ¥, WERAER, B 224, p. 260

58) Beling, Die Lehr: Vom Verbrechen, 1906, S. 329.
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RS Yok StER o] WEY TH-& RBLI FELY EELE de} wEd Adehw s,

AR, FE BT Ko TETS FBR =& HH9 $#R2 Qa9 #329 Bk %8
HEtE EiRiEe]l A€ dele RAVDIHNT HEFOEA BEY Ko Ao —fmos T
A B3 TSR} FHld AT FE Kk ALt KBLL HT 4 Y= vEmos o
Astsivh 2ev (E#, TRREDC T FES Kbel R e vl goms 2%
AP T o2 Qo o] ol 3l P91 MREMHEE AT FET 4+ % god
b KR TR B EXR do] gobd B A9SA g s

V. % SE2THES KRBLEFE

Tl 27l A WIPERE FHERBeE AL HEY XBE TS Aoz ¥ o $5
FlEE REBLEFRE EiE (BAHERS RRLRERLE B ook k. 24 BT kb
REBLL ERY BHRES PIELRBEWBHR 2 Jraidz, ExY EBEERE oA ki HE
RZ (F250) Sk FRERB(B27H) 2 el ok gt

S A A7k RBRE A $8 HEdA KBLRS A2 KBL —BE BT A
2 FIERZE ARt AAZ FERRE WHslol € Aot

. &

E

Tk BoThe BES TR loletEs 4L dl FEEHN Bl A A" Ros 1
(TEifE) o] AR Aelvh 8] Fik #o7hhe 2 KRR THEYN TEW ks Hps
Ak st REERY Rl A FEDE 39 4IRsEE F29 #Eielstw .
olelste] kb FEEMLel & /7R WIS BT 4 fdt Aow M 2 oh)ste e
9 &@ AvHA de Aol BTHIE BT KHMEB o slviels FELY Ko LREER
2 B BFsg o TR FR =& HEY #R2 £l §lr] o3 EHY < gt A
olzhx shzlvh. zalwl FlE 27HS) A8 WAL [kl 917 o 2ol BESEE HB10
AT FET & 4 k. 2d3 AR RBEL EERER(EBE) S 28 2 Hel £Ey
BRoR Hof glonmz HABKS KBS e e ABL BB K% 5 FikBdl A3 BEolzt
i

el 3 R 27RO [ RS Bl FEsIvIzE Blde] J& A mASS T HEs
2erz® RS THREE TS TERElE 38 Aoz stehsld g4 4+ grh. o o}
7HA Rl el A Tl 1 48k BRE golA FEES RBLE TUsE Koy
8 TREBEIdE 38 KT Ao 2H TR FEKRRY 79 Ko s yolol 5n o]d wfe}h

59) Welzel, Strafrecht, S. 194: %, E%‘IE*%‘J&(J:%?, FEFL 1547, p.325; WIS, T#RERI, p. 237,
BIEXR THIEEL, p271 o8t ; SBE, W8, p 275 &&W 4 TA %, p.305.
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FTA kil AT EHe FEA &L 4 Q9 LANTE FUhE 1 RREEH] A2
Held KBS FEEKRBA g rielw RFIEY [iERERE0] AR kg st EAEIfT
R EER - FBY £RIE EF 2 ARk AR 23 A= RS IEkite] Jx
¥ =] e BAE (TR FBN AR EBE S SRAEY da Ay o o]tk
HehA WEY [ERBEE THEENR]S BEREERCESBE S FERBEET Y BEilEE] 5: Ao
= FOH ZBRRA detd AAY 4 gdon FEM AREBE WHEMES ductn sl ol
Hlete] ®ES [EBRE]S kel B T80 Jrola ot #ke) REQ KB (EBHE) S F
RERLS EHIE#EC] ok} FEERB(B2TIE) O FAELS ERIE MY FE/ 1WERN Bl A
FELE I3 Adslel & wEYS WF BEW £k REstm .

clEte, Mk F2ThS) FEERRE [old F871 BT T 2 HHe R Qe F#
o2 Hol o BoR 3t& fERY Fho] FWASA (S, FHI BERE M) AT
I IR EBW £ F, BEEE BEY THH otz ssde BEigE kBlewln
AT 2P ¥ FliEE RBLEL 2 MR/ BEY BEEABY RLEBGEBE)E el
I, BREY ERRRE FERREVR S KHY BHRBOESE 2 Jrd A =&Y £%
€ AP lE Aol
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SEE, Mk E27iFE(EE, 1975.8, p. 38~49).
IR, TERZYS SRk (ERFR, 1960 8(42), p. 61~T75).
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FIEE, KEL(FETHE, 1967. 7. (67), p.33~34).
B, RBLY EREE—TERL st (ERA, 1974 6. p. 24~31).
BmtE, THER(FETE, 1963. 6, p.24~27).
SR, M E27heS RBLOER. 1963 11(161), p. 26~29).
KHE, Mk ZE7hk(ReER)S 44 FAA (AEFHR, 1973. 1.3 p.31~34, p. 34~37).
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