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Passing of Risk
Cheol-Soo Kim
Abstract

When a person is bound to bear the accidental loss of, or damage to, goods,
they are said to be at his risk. The rules on the passing of risk determine which
party is to bear that risk. The time when risk passes marks the point from which
the buyer must pay for the goods even though he has not received them or
received them only in a damaged condition.

Article 537 of the Korean Civil Code provides that “if the performance of an
obligation of one of the parties to a bilateral contract becomes impossible by amy
cause for which neither of the parties is responsible, the obligor may not be
entitled to counter-performance.”

However, this provision is not concerned with the time of passing of risk but
merely the burden to bear the risk. Thus, in the Korean Civil Law, the question of
when the buyer takes over the risk in the goods must be determined by theories.
Therefore, this paper is intended to set up the rules on the passing of risk.
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Gegenleistung; bei einer Teilleistung findet §441 Abs. 3 entsprechende Anwendung. Satz 1 gilt nicht, wenn
der Schuldner im Falle der nicht vertragsgemiBen Leistung die Nacherfiillung nach §275 Abs. 1 bis 3 nicht
zu erbringen braucht.

11) ol5te] =UHe) G FAR(), 20029 FUFAK L TgAL 2002), 171~1729, 23190 &3

12) §446 Gefahr- und Lasteniibergang
Mit der Ubergabe der verkauften Sache geht die Gefahr des zufilligen Untergangs und der zufilligen
Verschlechterung auf den Kaufer iiber. Von der Ubergabe an gebithren dem Kiufer die Nutzungen und trigt er
die Lasten der Sache. Der Ubergabe steht es gleich, wenn der Kiufer im Verzug der Annahme ist.

13) §447 Gefahriibergang beim Versendungskauf
(1) Versendet der Verkiufer auf Verlangen des Kaufers die verkaufte Sache nach einem anderen Ort als dem
Erfiillungsort, so geht die Gefahr auf den Kiufer iiber, sobald der Verkiufer die Sache dem Spediteur, dem
Frachtfithrer oder der sonst zur Ausfilhrung der Versendung bestimmten Person oder Anstalt ausgeliefert hat.
(2) Hat der Kiufer eine besondere Anweisung iiber die Art der Versendung erteilt und weicht der Verkiufer
ohne dringenden Grund von der Anweisung ab, so ist der Verkdufer dem Kiufer fiir den daraus Schaden
entstehenden Schaden verantwortlich.

§l+4 dge vjujBA R JAET YRR o




Aol A olAFTh JAEAIRE (HojERIe)) $)& wigelA ALHm EH
7 gRE ujgele B9 Bekg A vj4le) $YAAE Axst BAR

w)ert

A447 [550 0152 Foll A 2] 910] ]

@ wHEQe] vise Tl Sste] S HEL oqH o]gle] Faol
FRate Al MEgle] SEFAUCNY £5, Ve 24 AAg B
& AW EE AN BAS A H2rE o] uisdelAl odgr

@ vhelo] S WHol Bl SEY AANE F B9l =] F
W olf glo] 1 AAE ANY wels EQE o] el WAsE )
#19] Eafol chstel MY Ak
o2l FAFA dste] vhslel e TiEcle] o) ARE BF olPatA]

ARSI ® BT, T oA AAT A, F whrlel N BHEL A%
A, EE $F Sl AR AES A6l 99e] MEdonyE b

Sl olATh AT SUWE FRA%S) AABAE HAF A6z
QAT ol ) AR A A9 FA ol xFeE TS
Aaae, T olnnk YA APE RAATE E BE A9FE AurE
& F3 dokn dgshs Aol wFelrh

O_u

it

4) o=

(1) Sdeuiy

AGFFY] FAlo e vEHL FIGEAUCe) A oA olF= T
HE ok uccrt AIARE7] A nl=He 9o FAbw)H(Sales of Goods Act
1893)8 F3sle] A FLujufH(Uniform Sales Act 1906, ©]3} USA)ol| <
st P FHol| At AFAFYE ALt YA F L] wiglel
Al ol W7z E wiele] 98E R, 2 F= vigde] fdige
2 "rhe Zojthusa A22x).15 T2y USAY olEdt Y34 tisids= #Y

14) H5A, 4] A, 156,

15) USAStell A8 AfrfoldAlY|E AFH o2 FARRLY oAtel] mract, oy, @alzte] bzt H s}
BAEY JA @2 Ao, o 2L JIEl o8] AR A dch
(1) A EA= e B disire, 283 Aok olAdt gyl 5488 dxssd
BHE 3] Hete FolQlrte] AE sof & "art e Aoy, 2FAS R0 PR ool oy
FTHUSA §19 Rules 1 and 2).
) A%kAel EAER FL B disteds, 130 BAHm, miedoA £43817) st S5AA



AXTHERSRSE 2007F BI58

(title)2] o] AA7|& WaalA Boshs Aol Tas ASs) Utw, 1 A B
HaA] e Asto] wiwtEA HUh zEsld EYAARAGAE EZou)o
ojA 9] gFEDe thile ELnnjH A= thE Y2 UXe FAS
= A t}.16)

(2) TIHA

NS FUdEALE A8 o)d FEAA et AFdd ot dAdst= A
< ofth &, ojufA|fY oGl Joix EFS] BA - &
| AA M=o 2RE migRAA o]Ast=Tt st EAlE EEFY AR
A A7 st ATdE BAT ok REELHANA Y HEE-H
#E dFE o Eoh

(7h ARl #ape] FAERE Alelo] ¥ejrt e well=, Fold Wl ¢
o] olAFIThuCC A2-509% 43).

(b FAFul(Sale on Approval)ll A= HEe] o7t gle 3 ufgilo] &
A H7ERE 98 vl Al o] 3kA] ohgthuce A|2-504% 43},

(th Alekidte] gl 259 #1389 oA

A b, b BSE AQsta, =3 AFRRte] gl 7 -$-(Non-Breaching
Case)oll= 189 o]dL o9 T 23] A=t

O AKE EF9 %ol B8 flv Z-FNon-Carrier Case)oll = miElo] <l
AR|9] of ol met T2t wjEgle] ARIQl W= virdle] FAF R EF
< 73N taking of physical possession) ol $1go] w210l Al o)A} gl
wj=Qle] ARle] ofd wjol& miEgle] EERIEE AlF(tender of delivery)dt o
o $1go] wl<Qlell Al o]MgThuCce A2-509% 33).

@ ALY FFY Fo] B HF: i) MAAAA K Shipment Carrier
Case) oA & wEQle] EFE 5A00A AYsHA A= dfo]l o] o)A
3o}, ii) YFSFR| Al 2K(Destination Carrier Case)!®ol A= B X|o|A] ull4=<lel Al

o

d)

A Q=g dol], 25U sl o HE vj$RleA] o]HdHE= Ao R 53K (shipment contract). 1]
u, mimglo] &9 XEFoF s Ao, 2582 1 SHX| oA o] A B tHdestination contract) (USA
§19 Rules 4 and 5).
3) FAFuuelAE, wlgRle] wIgt el 2f-Ao] ojMErt FujERurol e, AFHEL AxA
of oML vl EEFS ulERldA W Ao g 27EE tlEdoA MelnE = Q)
THUSA §19 Rule 3). YEBERGD), T 4 ) 4 #—REMGEET KEEit, 1994), pp.72~73 HZ.

16) BE&T-(HA), A FEAZCHEAL 2004), 170~171H =

17) vixEgle] EFE 55 st vl A st Ao, miEde] A EHAA Q=g

£ Eeofo] gl A9E v



’Bieel B

EE9 X7t AlFH(tendered to the buyer at the destination) wjoll HJ@o] w4
Qo Al e]AFTHUCC AM2-509% 13},

@ EFo| Fe2NKbailee)oll Al EBH o] AU, o]A glo] AEHE HedE,
TEAE wigR1e] Agjel B XA, S vigdlo] EES vt ARE 4
27t ki st FHAY TAE Pol, vigle HElE <A (acknowledge) St
ol $Fo] o]MIThuce A2-509% 23}

(ZhH Aleksigte] Q= A5-9 AZ o)A

O "=l AFRte] AL . EFC AT o wiFle] EEFS FHE
AR F de FFuce A2-6012)9=, A7 AFEAY, At = E7-3)
L mjepdle] EEES 7R BE Adstae wEde] ASdto AEE ¥
gohuce A2-510% 13h.

Tgja wigle} FHIAT, 1 F APEA FHS IS, H)
< BYo| I Y& BASHA K3k gHeddlx % g
3T d7hA] mj=le] 3PS Fadrhucce

@ w1l Aleknte] AS- ¢ wjERle] ”“—g—
Al olMatr] Aol mile] Aloks kel ITH, mi=glo] ol g {vrE &
I EFS AT F de FEAJA 71 BAste S-S e BY
o] BA}EA] Kt WA wilo] o]& FHEEThuCC A2-510% 33.

() YRHHE SR 23 BA ¥ Ex= o]ie BHoR He A
R AFog AAAFAE FAsIH(RIs3aR)9), EHE )
oj2je] FFA ke dute] glojM= AFAFIE Htn UrhAszez 1320

18) mj&=gle] EFE& —%%* o oJsted wjgAed Al AEd Bfoll, GALRE Atole] P st EFo
549 EAA A wjlel Al 1EFojof k= Aleks Tt

19) 253415 [Ft&%mﬁﬂaﬁﬁ] O HEWMHT 2O E I BE 2 EHEIWOHN L L2BAIBWT, %

OPEBEENDEDIF T DI TELWHERICL > THELL., X3BHELZE &3, ZOEEITEES

3. BEEDAEICET,

@ FEEDICET DS OW TR, FHAUEE 2HOBTEIC L ) 2 DWHTEE L 22 5. BiEOBESE

T3,

HI53515 [ LR (MBI 31T 2 fabR A © BifROBET L. EIHEEN SR B RO RE

PERETH DRI A L 24810, BAL &,

@ FIEH N EHEEY O B BB BEORDICET 20 TE o nwHhic L > THBLLEER, 20

BB, EREEOARICET S,

Q I EBR D AR EBROBDICE I~ EHhC L - THBL ZBEITBWT. BEHBEL

L7zk &, EHEEIR. ZOBEBICK . BWDBRITOFRIUIEREDITHEZ T 52 L9 TE B, ZOBE

WBWTE, HERBHEDGEREZ DT 0w,

20

~



AXTERBHE 2007F F1558

AL et
Holth2) AANFel Aot THA YR Az olfE Tgl F
A= foke) )

AR, 9NH Bl A9 wa we BEAFlY. BARe) Pl
AGRA A Aol ANH Broz wHol Aote Riz P A% 44
el AAAol k. add ExBe) wao] Ak Fabw IR, vjsal

YA oba) o} olAE ol A W AMelAE, WsAe B2 Bl
datel obRe AuirbsAol gtk 23lel hEgle] BHEBL @AM Au)
st Qe Zelth weh FPARY A gl Aol A% FAY gras

Y2 i Au7bsAEE 7= AL BEejiol B ¢evt e Aotk

(2 283l eude] P dEYY As534xe A didte] IEEL
22X EE AZE ¥ ofYe, ABOEANE AAATY A && AFste
A%l ok FAHQ s RE eI Z2e Hho] Ut

AAE, dEUY As342e] 74 dYHAHolnE, o] HE o] &3l
Z9] A& Al BAREY YALE 7 g g A s Welth
AdFol B3 HE3 Eofo] Q= Ao, A% siMolgtn e &
o 9J3te] FARRLY] QALE ©3ElY, dE EW BARRPT A AlHd 5
olAF HWFAES At JthH, 7 wfell HFo] o|Ht= AR A=
Aoltt. 2y 57), A%, dEAE 9 AZI7F Aoz oA=L vy,
FALRLS] oAbEtaL st FAEA] T YA o BAIE dojith

A2GAE, ALY oA7F BEelR] @S wjddl= Al534x7F HLHAIRE X

N g N of

21) F5361% [EBANERAES) O M2ECHET 25 2M5RE. BEEEEHOEDICE T2 L0 TE L WH
HICt > TEBEBITT A I &0 TE L oz b BI3, EHEEIE. REGHE2FT2RAEEL LW,
Q@ EHEENEDICTETNEHHIC L > TEBZRITT A X TE L (T2 & X3, EBEIT. KEHBM
BRI E b, ZTOBEICBWT. HEOEBEZANZ LItk > TRIG2 B2 L &, InE&
MERIER L T 5%,

22) ERRIE®13), p293; NH #, FiEE, p.63.

23) AW &, EHiHE, ped.

24) NH &, EBE, pp.65~66.



Bkl BE

M es O oujE AW wHEHEE Ze] AR Uk F, Asdze
AAzE e T3 FAE TAL AT, AATH FEEe
stde st YA Ak StCEE ASE YA EE Ae EHEA ),
4 g Azt AL o, webd BEiduieie) Bl

A=7F P W F Aui7bsge] o)dAhel o] ojd@Tta sXste
ojth. o] 4L, FHBeRE 7 FHAY, I P Wi B A
€ 2 sl

DA o [

() LERIYY Al534z9] 1AL 22 ALt 1 AFr}t B3I Ao
Z QAH= F 7Y AT A

ARz, F-54e] olT¥=rt g Bl As534z 13S 212 8359,
MEQL e v ez2R Y dEs HE & A gk 28A o] AHfE
B9st7] fste] Aszex 13 AH&dta st o] AR HA ey
ojFrule] Aot a9t o] s dl= o] fo thetdE o] Zsith

EAZ, BRlY] B39 niufjellA wixgle] AFBE FHEEY) Hel FHEo)
HdE A9, Aszax 132 H&8hd, =Rl uiedeA 2/AL oW
T UAAETE AT AR REEHE dFE HE £ A ol WAk
A o] Aol Aszex 1832 AFo etk ke 3o FHoltt

N

6) SAUEAf25)

(1) FrAEdufuig202 AZHEFSY vlwli(Sale of Goods)) 47l 2132
o] H(Passing of Risk)oll et TFAThA6Z WA A70%). =, AA A660l
Me fAdelde ade] sty FASIE glon, AeTRAME dvjAgo] &
F9 +5E Xele AL, AesFdAME 45U EF] vivje B4, 27
3 Ale9xAM = wile] miERlY] dda T UL o9 i BF
o FHsteE Ao AP olAd dlste Ztz AR aElm A70xE v
EQle %‘—rﬂfﬂ Ak ntal 913 9] o) Hol Wity FA

AR, Ago)He] ave} TSt Pk, o] uiFldA olHd %o
< 051 Atk F, Ago] viglelA ojAE o]F e, made BE
o] HA E IEHUHE HWFAFTYFE WA EdchAeex £8)2) T}

Ha
2
rl:l

25) ©|3} & W, [LEAEIEERGRR), BBRELS |G AR ERY, 1991), pp.105~1078 =23
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27) olste] Wepel Mede 2 AX(eD, FAFLuuhH(AL: A, 20002 FEF,
28) Article 66. Loss of or damage to the goods after the risk has passed to the buyer does not discharge him
from his obligation to pay the price, unless the loss or damage is due to an act or omission of the seller.

29) Article 67. (1) If the contract of sale involves carriage of the goods and the seller is not bound to hand them
over at a particular place, the risk passes to the buyer when the goods are handed over to the first carrier for
transmission to the buyer in accordance with the contract of sale. If the seller is bound to hand the goods
over to a carrier at a particular place, the risk does not pass to the buyer until the goods are handed over to
the carrier at that place. The fact that the seller is authorized to retain documents controlling the disposition

of the goods does not affect the passage of the risk.
(2) Nevertheless, the risk does not pass to the buyer until the gods are clearly identified to the contract,
whether by markings on the goods, by shipping documents, by notice given to the buyer or otherwise.
Aerz (1) wufAfe] EF) &5& EFstn ¢ vfmle] BT FhdA ol A= 77t ¢l
= A9, A" wiuiAf] wie} wjeAddAl $HE] A5t EFo] A1ElAl AxEHE wol
ojg=Qlell Al o]t mkle] EFE AT FaolA 2EAelA AR A7t Qle Afde, EF
o] Zf¥ FidA A JIxHI] Ale AP vfgdofA o]HHA opgich wizgle] BE
o RS Aviste MFE LAY A8 JHve AR 89 o) dFE RRA ol gtk
) 8% 78k, A8 BFo] sRI(EAOIV HAAMF, wilalAl E2] skl Wl ot
of Alefel HE3) A7) Hell= miglolA o] AEA] ofgirt,

30) SR g, {THERINER), AiRHE, p.106.
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31) 294, el A, 508~5099.

32) Article 68. The risk in respect of goods sold in transit passes to the buyer from the time of the conclusion

of the contract. However, if the circumstances so indicate, the risk is assumed by the buyer from the time
the goods were handed over to the camier who issued the documents embodying the contract of carriage.
Nevertheless, if at the time of the conclusion of the contract of sale the seller knew or ought to have known
that the goods had been lost or damaged and did not disclose this to the buyer, the loss or damaged is at
the risk of the seller.
A8z TEFA WZEE EF B3 @, AP AGAAA ] w5 A o] AL} TEU Ao
AFA THEIE A, rde EFe) S5ALGS FEts MRS BYF 50 A A5 o
FH A9E FEdt afde® Bysta, vjwgle] vjujAlel A Ao EEo| oln] WA w: Hiw
AHdE ERAY E9kolof AL B o) F wigRlol A ¥HEA] ol Ao, T HA mE e )
=99 A3 &gk

33) BR M, LHEELEER), AiBE, p.106.

34) Article 69 (1) In cases not within articles 67 and 68, the risk passes to the buyer when he takes over the
goods or, if he does not do so in due time, from the time when the goods are placed at his disposal and he
commits a breach of contract by failing to take delivery.

o
=

~

(2) However, if the buyer is bound to take over the goods at a place over than a place of business of the
seller, the risk passes when delivery is due and the buyer is aware of the fact that the goods are placed at
his disposal at that place.

(3) If the contract relates to goods not then identified, the goods are considered not to be placed at the
disposal of the buyer until they are clearly identified to the contract.
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Yatalx, vigelAl $138¢] olddtte Hol BENH.3)
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7190] =3t T3 BFo] 2 Hhola] wiele] MES) FA AMAE wiple] ¢F we o] M E)
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35) MR 1E, LEHEREGER), AiBE, p.107.

36) Article 70. If the seller has commited a fundamental breach of contract, article 67, 68 and 69 do not impair
the remedies available to the buyer on account of the breach.
A0z wj=lo] Fi AFure W H9olx, AT, AesE L ARVt T AGHANE olf=
vjEelo] A4 & AU FARE A oh gt

37) @R ¥E, [LEERARGR), AileE, p.107.
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