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Conditions, Wamanties and Intermidiate Terms
in English Contract Law

Cheol-Soo Kim

Abstract : The contractual terms have traditionally been divided by English law into
conditions and warranties. A condition is a contractual term any breach of which
provides the party not in breach with a right to claim damages and a right to
terminate the performance of the contract. On the other hand, a warranty is a
contractual term the breach of which provides the party not in breach with a right to
claim damages, but does not give rise to a right to terminate the performance of the
contract.

However, in the 1950s and 1960s. it came to be said that there was a category of
terms mid-way between the condition and the warranty - innominate, or intermediate

terms. Accordingly, although every breach of an intermediate term will give rise to a
right to claim damages., the breach may or may not also give rise to a right to
terminate the performance of the contract.

The concept of intermediate term gives rise to some uncertainty in the law since the
distinction between contractual terms is no longer clear-cut. On the other hand, the
existence of a third category of terms makes the law more flexible.

Therefore, this paper is intended to investigate the legal principles of condition,
warranty and intermediate term in English contract law. And then, if possible, I want
to derscribe what the legal principles of English law suggests to Korean civil law.

Key words : Condition(Z%1), Contractual terms(A<x%), Intermidiate terms(FrE3),
Sales of Goods Act(F=FEZFui), Warranty (&1)
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1) Ernst von Caemmerer, M50 +GB), HHEEWREF CORWEICBIT 2 HEMERE,, BAKE FE0 £ FH2R

(1984), pp.107~110.

2) M#& %, RARROEOREE-BERRG | & REMHGEAT —RiL, 1997), p202 F=£.
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o}, ol R 2 Az ae] 7k} e BAlT Aleke] slMo] ulath welA Alefzde] BERE o= A
$-ollut Hol oJsia AAEojoF sl WE T A oITH]. W. Carter, Breach of Contract 2nd ed.(London: Sweet

& Maxwell, 1991), p.72.

6) 1893 JAFEFvjoyg2 19739 EFTF(EA9 AL U (Supply of Goods(Implied Terms) Act 1973)ol €]
atod AA AAREJLH, A= 19799 EEZvjuioz o] . =3k 19739 EETF(EAY Azl
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7) J. W. Carter, op. cit., pp.69~70. “L2] 1L o]&lo|A] B = nje} zho] R o= ofatAlehyate] 13t @ H o]
22 Mg Qo] J. W. Carter®] AH(F 58 F2 Fastich
8) Hongkong Fir Shipping Co., Ltd. v. Kawasaki Kisen Kaisha Ltd., [1962] 1 All E. R. 474.



TR L o) R, HRER el R

53 AR gre WeE FAe AA o AgzdgdozA ssjujaute] vt
2 i A7k olRolA ghouho, Ayt Aky ARk ojud Akxgo] olF shedl ojx
Ao} o) yele] iE A #F wAszA e A dgsert st AL BARbY oAl o)
thiD a3y exdw o] IA|AsE wiwgd = o] YF etk
st M E, 18 HEY T FoplAe o Aekzdo 2ol Zd(condition)& 1 FE3 o]
Helol et olalE HalMe 1 AAEA FriA gk fyto] Adiwtel Al Eafui A AR of
obidel 29 P WMo distel dpste ek Ak o]l g AT F Ae(to terminate)
o] ou7t Qe ZAoew Aztdc agstd & AHE BASA gte AUxFE n| i
oM FuiAdEEY AtzFE 2, SR ‘condition’o|gh= @ole WELS shed 7HE
aglm Fhxd £ 22 A 7 2% ofu@ 809 stuelth Stoljar RFE 12 7HA
3led, B3] 7S FHeRE Al - AER OF o] AR S FAEAT EARAE oJu G A
o] W7t F2 o] AAletE ulE ke v|gst  E2FE oPlstE Ccondition'd AT AR
1z} g}, (contingency)Z 2}7]3}+= ‘condition’®] F 7FA1Y
oul g AFete Ao FESIT A vz
. Z=Z(Conditons)2t = (Warranties) ~ *1#, 1€t “condition of sale'el2h LaAA
o] doje o2} 74 FHo 23S AFY F gl
1 =7 YA Zolth o] WOl ‘term' B 9] F o

=
L

=X
=

omgtt, 28ln Fxt9] 9v]Z& Contracts
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10)
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12)

13)
14)

ZZ(condition)& 9 vl3l= A -7 JTHE OAE, FkRREEEECR T 25, 1956), po9 F=x). L3 J=+o)
HEG AL A= RY YA ‘warranty Bl 40 AWHAINAAY 23 2 Yu)E JixE Adew My
gt}(Elizabeth A. Martin, A Dictionary of Law 4th ed.(Oxford: Oxford University Press, 1997), p.499).
g o ARy e 239 s EH uF A= $8ks]x] Al185.(1994. 8), p.261 ©)3k; A F A,
Qul BgAPEl AoA ] Warrantiesol] thste], k=332 A5A A|135(1983), p.145 olsh HF¢, d=
AFEAEG A ATE B 1 FxafAbEEs] -5 AE Al1E(19%. 6.), p.185 °l3 B
FuiAlehd el Bel B3 ATEE, WIE, IriAUGS Rifl(Guarantee), #M=F AI133(2002), p.183
o)l . ‘ '

a2y ddH e AsiAE BEo] EFujuiAlcked A 1 WEH g9 AZEE A9 da, g
Al 2oy 2R digte FYste A =g o] Wil FHuivieME SEvjuiA gl FAE) o
A 24 wx 97 As Ao g 2HF$cHimplied conditions and warranties((8 B (EAA) 2713 ©9R); o
FEFojoly A2z A A152 FZR)HEPHALL, SEREIOET 452K, 1966), p.329 F=).

J. W. Carter, op. cit., p.72.

Zolghe £o7t Wi 93t HH1 = AL ofyAnh d3FFuiely A11ZE A3F M ohgn 2
o] JtA 3ttt F, “Whether a stipulation in a contract of sale is a condition, the breach of which may give
rise to a right to treat the contract as repudiated, or a warranty, the breach of which may give rise to a
claim for damages but not to a right to reject the goods and treat the contract as repudiated, depends in
each case on the construction of the contract; and a stipulation may be a condition, though called a warranty
in the contract.” 1822 o] A& Zolgts &8 1 YEINE F=x3ld YAt 2o] grel o
A ohExE Adysla QA= @rHP. S, Atiyah, The Sale of Goods 9th. ed.(London: Pitman publishing,
1995), p.56).
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15) J. W. Carter, op. cit., pp.73~74.
16) Sales of Goods Act 1979 :
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s.61 (1); “warranty’(as regards England and Wales and Northern Ireland) means

an agreement with reference to goods which are the subject of a contract of sale, but collateral to the main
purpose of such contract, the breach of which gives rise to a claim for damages, but not to a right to reject

the goods and treat the contract as repudiated.”
17) J. W. Carter, op. cit., p.75.
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18) J. W. Carter, op. cit., pp.75~76.
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19) &Ae] FAoZE Sales of Goods Act 1979 s.11 (4) %Z; [Subject to section 35A below] Where a contract
of sale is not severable and the buyer has accepted the goods or part of them, the breach of a condition to
be fulfilled by the seller can only be treated as a breach of warranty, and not as a ground for rejecting the
goods and treating the contract as repudiated, unless there is an express or implied term of the contract to

that effect.
20) J. W. Carter, op. cit.,, pp.76~77.
21) J. W. Carter, op. cit., pp.77~78.
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ZdE Zdo|thgtn Tt AJNe 2 & F ek oW $uko] ‘F(big) ++ 3
te Atz diste, Hde a1 Az
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ok B3t ok&ztrl 1 Al F&HE A

1. 2lef S 9§7] Y8t 1 23S 2P ANT I

287 glvka AzZstg adeg 1947]) gRR
TAEFE 23S ANE AW, 2 AL o) gerzge molxm bk glolAE 27

ENNGRTAL o0 gumgn
AP A] 7] 2] g ]QF°]33—4 A AL LA AT o] M EA] et 2 HIuHe wE
W AstERelt Aetxgel AR oL F o go gue amigr gwne 2AE IR
2Rk BRA a0 2HE TUER ) g0 ojaARe Wel 29 BAE ¥

22) Marine Insurance Act 1906, s.33 (1); A warranty, in the following sections relating to warranties, means a
promissory warranty, that is to say, a warranty by which the assured undertakes that some particular thing
shall or shall not be done, or that some condition shall be fulfilled, or whereby he affirms or negatives the
existence of a particular state of facts.

23) Z2UE ol gr % o 71]‘*13&‘” LERdl = 8ol2A dubd oz $E AL ofA7A = QU ‘131‘4
A= FHAYAN AXHz ¥ ‘FE(intermediate term)’ 013} 8L AHE3Y 8 549, The
Hansa Nord (1976) QB. 44 at 60; Bremer Handelsgesellschaft m.b.H. Vanden Avenne- Izegem PVBA.
(1978) 2 Lloyds Rep. 109 at 113; ©] ©ojo] 7]9& F &3+ Hongkong Fir Shipping Co. Ltd. v. Kawasaki
Kisen Kaisha Ltd. (1962) 2 Q.B. 26 At 9] #HA R A Fx. LI FUHZFL AMHo| A4 71€d F Qs
olfZ ‘#4(innominate)’ Z3o] g} 11 T 289 gtk ¢lE% E9, Bremer Handelsgesellschaft m.b.H.
Vanden Avenne-lzegem P.V.B.A. (1978) 2 Lloyds Rep. 109 at 113; Bunge Corp. New York v. Tradax Export
S.A. Panama (1981) 1 W.L.R. 711 at 717, 719, 724.
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2
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)
o
N
S
[
2
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[

e Ao A2 dige “aRe fuke
Fuldel wet #Fea e gake Aol £
Az GrE Aol HAd AHANA x| ojok
a7 ol /g Aol sdg AT sA
= 23 Algdzgo] EFAH F&E TFIE
Aol 2R A4 S5HAHA AY 7 Ao
|2 S  Associated Newspapers Ltd. V.

Bancks AF7299) 4, Bancks®t |1 3|A1zke] 3t
9)(agreement)d] #A5ZlA = BancksolAl wF
g dlo]A A 1FEE FHlEA ATH JFE
A1 YAk = AdxIYE “IAteE FI 3
Holz MAY 1¥E (2 A AR 29 A
Aol otHe| A7|Z ofEdigietan AT
dne I &S AWk o] fnke] A4,

24) (1874) LR. 10 CP. 125.
25) (1951) 83 C.L.R. 322.
26) J. W. Carter, op. cit., pp.79~81.

%, azlo] 2ASNRAA FRANRIAE nFT
wjoll, e ~EdAejote] nTHAL I A&,
AR, & ol Ao a¥g e, 24, A
S wF e, a8 AA, ade 329 44
owe] etk s A 7hA e 248 IS
shitel £ ook et Tty 2R
2, Alopde} shvbe] xfol st WAL ¥7
AAbE &S EFEjor ¥ #nh ofl A1
ok A7 Alokdel AR & s Al 7HA 9
248 WEst ok FA A6

2. 22

1) The Hongkong Fir A+z1(1962)

% 2+#%32 Hongkong Fir Shipping Co. Ltd. v.
Kawasaki Kisen Kaisha Ltd. AFAZDoA F=
29 (Court of Appeal)ol 93] JAAH AT
o] FAHNANE= Az Ao B A
AbAE 71&sla 9ok 19569 129 26U &4
A 2FA ol o], LR E(ARLFAE)S
Hongkong Firz A4ts 3 E(&AxE")d A
ALHA 4MY 5 ddsAh A4AL Al
Z2(74%5d 28)s 2 Muke ‘ol Hog B

U} B4 B 2eHel et sesn 3l

A dol 84xE
A TAHA stk oA HATH FREFY
ArE AR e, 1 dszA dojdt AA

r

AAEe gAAt) ol Adshm, Aua

FAAEAA FTE EHE TYNAG. AT £
'?T_
Aol Aol A WAL 22

ARstg . AuifAES old wisigoen,
233 ALgAEs 2A2 EaudETa2ES
A7 stg e A AfAES FadtHen, §4
Ago] 93 Fagidele i viZE A

gt Yol A Sellers9} Upjohn ¥ A=

27) [1962] 2 QB 26(CA)(Jill Poole, Casebook on Contract Law, 5th ed. London: Blackstone Press Ltd., 2003, pp.

314~318).
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Aol obd Aokxdel fube] diste] ZREo] gl
%"\}1}"“7"" g8 e 74 $HYe dFHe=
Autel FH IR AT F YT A &
At et LIRS
Diplock @2 ddAte A o
(undertaking)ol = =73 gxgn st At
o] gtz & Hole &Y A7t AATH
“akok o] gt Az ofurt 19471 T EF
ujufH(Sale of Goods Act 1893)o1A =|&5 il
Bentsen v. Taylor, Sons & Co. A}zi290)A
Bowen AW ATJAZL AHER A Ze Aol
H 24 == 9EE EFE F 8ls, 0% B3
& 4AE 7}7\‘1 Aol ofdo] gol ok 1
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28) J. W. Carter, op. cit., p.8l.
29) [1893] 2 Q.B. 274 at 2R0.
30) J. W. Carter, op. cit., pp.82~83.

A7), whde] g2 Sk FishA] e
Eafu el gt AAGT 2 1 2, 93 A%
Sﬂ’ﬁ° Az WA 4

£ AFste Aol ol 71]“—4 ol L FEAI
fﬂ ISR 74”5} 2 A7t A hE 2A

A BH %ﬂooP—t AL ohch AAZ, 18
I Ede ‘:}F A5 Fodi=, D)plock g
Bl %l. At ﬁleM to2HE A7 I AHA

o?(.

A FE3 SR gk aioh :Lai‘f’i
I ZAL A% elg g FaAIIEH oA A
3 A ggton, Atk fats FEE Al
g3t Eajuldes A7 & A HATH0

2) The Hansa Nord A+ (1976)

Fdade = & F83 B4 Cehave NV
v. Bremer Handelsgesellschaft mbH A} (5=
3ol sdol wiujAto 2R FujE Ap)3Do]
ot 2y @A o] B L ofolA =oHE vt
o} o] A=Y BAd & FrHA o] A
AL EZujn) A@oIULt AlYL FE AIRER
27| % AEF #& X9 wuE AT Aol
Qony BEo] ‘Yid HH'E MAFHojof gt
= Rol 2 ALy =Fo|rh =¥ 1 EFS
tujd 5 Qe FAoloof drhe Aol EF )
WA A Aotk 1 EEFLS AT A
TE olUX g g EAFHASH, AV O EF
5L A3 A Eed s 250 =T FA4Y
2 AEFHAT a8y A=A AA7E &EEHs
on tFAEL wujd ke FA1H 9
utat wE BFo] ‘Yz A olojof sttte
PAHQ 219 ke o]F2 EFES ALY A
27 AUt FAHLL EFnjvigo] BE A<t
232 zA3 9B F A 25 UFrE AL o}
Yelz gA A vE 95 EF0olE(Sale of
Goods Act, 1893) All1ZolAME ©] F 7FA 9 7}
SATSE watm AR A62E A2 E W

31) The Hansa Nord [1976] QB 44 (CA)2.Z &2 Alrde|t) o] Apzde disled+= P. S. Atiyah, The Sale of
Goods, pp.58~60; M. H. Whincup, op. cit., pp.91~94; Jill Poole, op. cit., pp.322~324 ZZ.
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Akzd-g Hutatx] gkgittn A Et A
F2+zx33 A g GAs, ¥E EF00)
Aleke ol xjut Reardon Smith v. Hansen
Tangen Ao M 9] AU HAolct o] AR
A, gl oA AxEojof & Muto] &
AN AEE Y] SngoA A=A A
AAA | 2 Auro] EA3HA %] WEel, 2
Auto] Q A} A A9 349 FAYPFelA] AxE

g o] BAAGe ZediH. AMEY T A
Bhe og AL 279 g AdFNM HxH
Ao, s o] AL I I& F=FA
}& sk agin EFuieEy Jdxd EF0

o

a2 AN AXstefol Bk BAHQ 2ol
AT ClRe W QAR zRoZ TFolA
shoo] wepd Aokel FHZRE ) ojHE U
U vjsdde] BES APa: RS ALseit
Aokslmtoz tifold gok® ey, AZUL
Mkl A ool QlojA AHute] Azsojof s
Aol B AL FHEYe] A gon,
grob ohe BE Wol oA Aure] BaAel
BG4 AzHAGH, AL Ave ALY 5
SEEIENE Er k)

32) P. S. Atiyah, The Sale of Goods, p.59.
33) M. H. Whincup, op. cit., p.92.

o3 ol FzFel Ade FYIYLw,
duroz 849 ek aeiste] 9 Aoy
oA e Aotz 27, gy, 183 FHEY
o Al 7HA) FF7 ekm s Aol YukH s
otk 22} FEY el Baye A,
Ackzgols 205 du 5 7Axe) FHel 9l
B e ANE Qov, o] AAE o= AE
AAE w0 ek o] Rsol s, FUAH
o 4448 Holx Aote FuAY AN I
e 2AE & glom, £ Frustlt
HAE el give] AT FHY F Yo
B2 A% A4g AUAA B eotn @

o} ek o= Alefkzgle] Aok MY 3o
otUzld Aeke] FEAGHAT)L vt Ao
F$-sojof 3ln, gref o]Zio] FE3| FUEHIA
g o 23 GrI} ofye Fd&e] "ok
a2z vl o Ayt F83 FuEA ¥od
a2 z3e] @RV} T2V} e FAE A
AN F85x goin o o g2 gy, @
Hol 2z Alole] L, A 2T (exclusion
clause)?] H &3} e & BH& JsME F
LAEYE, ALE F3AZ A FHIAPME
&% 715S s A ¥oa Pk

o] Asle TRV Ffol, EHE YL
AbRbE, wheF o 9ol g3yl FE3| FuiE
Solle= Ade AT & ke =99 7]
t} o] =ojollE AAEE AAA o] glon, o
ol ood dre FUXYEH FAET L
g & do aHe= EFEn gede 4R
£ =]z 3%t} 36)
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34) G. H. Treitel, The Law of Contract 9th ed.(London: Sweet & Maxwell, 1995), p.712.

35) J. W. Carter, op. cit., pp.86~87.
36) G. H. Treitel, op. cit., p.712.
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Itk Aoloh wef vjzyamlog M o]gfd & , FAE A F848 AR 2 R4
Fol EHEg S vsr|E Y3igy, a5 A~ (collateral) #loFx3to 2] Lajuldare] 4
2 SFuioiye] WHE ALl nag ojn x3F 7b QA E} o)e} e 2y wHe| e o
o] FastH, oj= Fdo] @ Fadlrhi=-vi=A u] 1893 d 9] oI AtululH(Sale of Goods Act)
IRES oY dxgn 22X Ygrds- oA a&stn glck gy ALzIYS U3
A3 2 xFo] AREAS A9 FA Yo F GEE e o] 43 2Ry R ohy
ARMZME Hole AL 289 Afetzn I3 th =t wetM e AGzgE =H, gr g
Aok o] FrxFe sdel oAl thato] 3 F2F £ 2 Z3(intermidiate term %
Me tgEe] EXdith Aoz Altzd + innominate term)&] Al 7FAZ FEII|E F
S 24, g5, 283 F32 A 7R FHE t}. o] ZAsol 2]5A, The Hongkong Fir Azl
T2t AsE Ao qusid, Alks gt Al 2 upel zo], Alekeinte] A} AlsdichdA
gk ool Al Alke sjAAE F ALY AR S g FAnke] AR, AlFg kel Axr}
E #ddel slolxEs Alekfnte AA7} He A FUsAY AR ew adsichd Aok A

okxae] Far®ul olyel 1 And AlkYut AE AA3

o] FUAE A aelsteiok 3y] wjFolr}. o ol9} e FAF HIWHE r|RHozE
oA 2oid, Aldzede 20 GEE o]EF Aoz ofHdE = Qe ALHBIA vjgele] B
= Ade ‘Fedittle) 23 o] ‘E(big) Hute] AARo7 AREe o] wokzl ZHfolgt Ak
oz = F ddeE H, & FHo] ohd Az o] AL AFsteE FASUujulH(The United
ol fiuke] mek&atol A FUE ARE 2P Nations Convention on Contracts for the
F e A& BFsn Jokn B F o International Sale of Goods, 1980: CISG)9] 1A
3} 2ch39 njF 5 Y/ A (Uniform Commercial
vV ysa Code: UCC) Section 2-608% A Bl=E 23}
I 9Ith40  E3F Unidroit A GAMAIFY F
ol Aboll A AN - AESZ ule} o] o o)A (Principles  of  International ~ Commercial
= AEHow Akrde A DR T 7hx Contracts, 1994-UNIDROIT: PICC)oll A= A 22
2 3EIE AL AAse] g Azl= Ak FARRE el Alkate] o] Fojute] MRzl

37) M. H. Whincup, op. cit., p.92.

38) FalFdufuiiel o] Aoke] sA= Al ute] BA29) 7 -¢(fundamental breach of contract)ol 3+ Q14 =] n,
A7IME EajuldH ol A et 2ol mpao] o w o] QR] etk ujEde] AL A £ Y AL, U
=Rlo] ©AAQ AlANHE g B9 L ufRlo] Aol ate e Frhr)zhel wjEle] o] 33}
& ALoltHCISG A49% A|13H(a),(b). 181} ujEglo] BES Axd ALdE, ARA AL ArF
e Z17hdell, JI=AA o] 2je] fiute] Wisted wjEglo] kS oF wWiEEE FE]FH |l AlS
aAEHA] ofstA vl e At AA S FAFHEZE A2, 183 vhEo] A HAET 5 U= AL,
jg=Q19] ojEolefo] AHoke] RAAQ 9ute] aiFat A L A63Z AW A e F717) 7o) )
o] FE AF3A GAY BFS Q&R ol d Aol tHCISG AH6dZ A1 (a),(b). 4714 EAHQ
Aleksidtol gt Fal Alokstell A o] 7loish: Ro] G AL BAHoR woks ARE =HE Ay

& o) ohek 9ukg @ Al 9 28 AatE AR Eatga w£a £ AgEloA 1 xkeh @

Firol &3t e AR Abge] 18d AuE 438 = E Afols 1elekr ol S tHCISG AM253%).

39) M. H. Whincup, op. cit., p.9l.

40) Art.7.3.1-Right to Terminate the Contract : (1) A party may terminate the contract where the failure of the
other party to perform an obligation under the contract amounts to a fundamental performance.
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